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The Kansas Supreme Court’s March 2, 2017, decision in the
“adequacy” phase of the litigation, while not particularly 
surprising given the temporary status of block funding, and
that there is no requirement for the Department of Education
and school districts to allocate the block funds in a manner 
“reasonably calculated” to have all student meet or exceed
statutory standards, is remarkable in its cavalier approach to
its newly formulated definition of “adequacy.” 

In the immediate aftermath of the initial Gannon opinion from
March 2014, which made a marked retreat from its Montoy
holding in its approach to defining “adequacy,” I applauded
the Court for acknowledging what true supporters of public
education have been saying for quite some time (i.e., it is not
about how much is spent but how it is spent to achieve out-
comes that is paramount).1 Instead of focusing on what schools
“wanted” in the way of funding, the focus seemed to be shift-
ing to what schools “needed” to achieve outcomes for those
who, for whatever reason, were not reaching established
goals and standards. That optimism was reinforced at oral
arguments in the “adequacy” phase (September 2016) when
Justices orally pushed back on Plaintiffs’ argument that the
system just needed more money pumped in. Instead, there
was acknowledgment that two-thirds to three-fourths of
Kansas students were meeting standards and an adequate
education was being delivered. The issue, it was noted, is that
one-quarter to one-third of students needed more attention.
This reality is most-commonly referred to as an achievement
gap and is not strictly a Kansas phenomenon. 2

Unfortunately, in issuing the March 2, 2017, opinion and 
finding the current funding scheme inadequate, the Court
overlooked or misapplied facts in the record. While this latest
ruling pointed out the failings of the District Court panel’s
analysis, the Supreme Court essentially upheld the lower
court even though the district court panel relied on an out-of-
date reasoning. In short, the Shawnee County District Court
ignored the Supreme Court’s March 2014 ruling that redefined
adequacy to be outcomes-focused. While claiming to have
looked at the record in essentially de novo manner, the
Supreme Court assumed that all non-instructional spending
was beyond question and essential in determining that funds
were not sufficient to allow the minority of underperforming
students to succeed.

The Court went along with the lower court panel in jumping
to the conclusion that the more recent lower scores are prima
facia evidence that more funding was needed. Never mind
that these comparisons are “apples to oranges” in that one
cannot compare achievement across changes in the actual
state assessment given. This is even truer in recent years as
Kansas has transitioned to what is widely regarded as a more
rigorous state assessment. At the September 2015 State Board
of Education meeting, KSDE’s Dr. Scott Smith declared the
new assessment measures “more rigorous standards,” and 
“we couldn’t measure the (new) College and Career Ready
Standards with the old test.” “Because the assessment is 
different, results cannot be compared with past years, and
instead the results from the 2014-15 tests establish a baseline
of performance,” said Terry McEwen, director of curriculum,
instruction and assessment for the Lawrence school district.3

Listed throughout the ruling were anecdotal cases where
schools claimed to have made decisions to cut programs that,
by their description, would seem to be “reasonably calculated”
to have its students meet or exceed established standards,
and, therefore, that meant they must be underfunded. (E.g.,
“According to Wyandotte High School principal Mary
Stewart, when short on funding, schools first cut political 
science and social studies activities and staff members”;
Gannon at pg. 59; emphasis added). Not once did either the
panel or, more importantly, the Supreme Court, question the
schools’ reasoning or the stark admission of educational mal-
practice occasioned by the conscious decision to cut programs
they claimed essential to achieving statutory standards.
Motives were never questioned. Non-instructional spending
reallocation was never mentioned. What evidence was there
that schools had exhausted every non-instructional option?
None, is the answer, at least in so far as the ruling demonstrates.

The “poster child” for the Supreme Court’s cavalier approach
to analyzing the issue of “adequacy” is its use of the Emerson
Elementary School example, explained on page 2. The
Supreme Court cited Emerson, in USD 500 in Kansas City,
Kansas, for the proposition that more money (federal) made a
significant difference in student achievement there. 
The Court opined:
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“Illustrative of the substantial competent evidence 
supporting the panel’s finding of a correlation between
funding and student achievement in the state is
Emerson Elementary School of Kansas City, with a
demographic breakdown of approximately 50% African
American and 48% Hispanic students. Dr. Cynthia
Lane, the district’s superintendent, testified that in 
2009 Emerson had been declared the worst performing
elementary school in Kansas. But new funding through
federal grants led to implementation of programs and
policy changes that helped dramatically increase 
student achievement. After 3 years, students moved
from math and ELA state proficiency rates of 30% to
85%.” (Gannon at page 60).

After acknowledging that the State had presented 
evidence and argument of contrary views about the
Emerson Elementary experience, the Court rejected 
that evidence and sided with the lower court panel,
presumably because it fit the simple narrative the Court
was most enamored with – that more money means
better outcomes. The court ignored the late Paul
Harvey and was mistaken to so quickly dismiss the rest
of this Emerson story. So, what evidence was there in
the record to show the fatally flawed Emerson
Elementary analysis? A look at the District
Superintendent’s own sworn testimony is telling.

At trial, testimony was elicited from the District’s
Superintendent as quoted above in the Gannon
Supreme Court decision handed down earlier this
month. What the Court failed to note was the balance
of her testimony regarding how she claimed the 
performance turnaround occurred:

Q: Let’s talk about how that turnaround occurred. What
were the strategies that were implemented at Emerson
that caused the increase in performance?

A: Well, the first thing we did was sit down and have a
conversation with every employee that was assigned to
the building. And part of the conversation was to really
determine whether or not they believe that children,
regardless of their background and their poverty 
situation, could learn at high levels of expectation. 
And to be honest with you, about 50 per cent of them
did not believe that the children that were attending
that school could truly perform and meet the high
expectations met by our state and by the district.

So we replaced the principal and we replaced 50 
percent of the staff – it’s a small building so 8 to 12
teachers, a principal and a secretary – and began 
providing that group of individuals intensive professional
development, particularly in the areas of literacy. 

We found that the staff really didn’t understand how to
teach children to read and write and to do that in a
way that kids could express what they knew effectively.
So we provided intense training.

We put in place a parent liaison who spent the first year
of school having porch visits, going to each family’s
home to try to fully engage the family in what was hap-
pening there. We’ve extended their school year and
their school day. Children come to school at eight and
stay until seven in the evening, and we provide inten-
sive literacy and math instruction as part of their after-
school program, as well as enrichment kinds of things.

We implemented what we call a bookbag program, so
every week children take backpacks full of books
home, because we want parents to have a meaningful
way of helping their children improve. So those are
some of the things we have done.

Another thing I might mention is strong partnership
with some community agencies to help families meet
needs, help them pay utility bills, help them access
resources for food. And in some cases, we make con-
nections with their parents in terms of employment
opportunities.

Q: The strategies that you’ve identified, did those come
with a cost?

A: It came with a significant cost. Emerson receives, in
that grant, the initial year was $2 million in additional
resources, and for a school that has 180 children, that
was significant. And that amount has declined over the
last year – last year was about $1.2 million, I believe,
and next year will be slightly under a million dollars.

So, the next challenge for us will be, now that we know
what the children need in order to be successful and
how to engage families, how will we sustain those
resources.

Q: And $2 million grant came from what source?

A: Came from the federal School Improvement Grant
under – the department of Title I – or Title.

Q: Was there any additional state funding that was sup-
plied to Emerson three years ago that affected the turn-
around?

A: No. No additional state money; only the federal
grant.

Q: And with that federal grant you were able to turn
that school around to take it off the bottom of the list of
elementary schools in the State of Kansas?

A: That’s right. Their performance is now very, very
strong and very competitive.
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Q: What did the school district do in order to get the
grant, this $2 million grant, three years ago?

A: It was a competitive grant process. Our partners at
the state department notified us that the school was
eligible. The first thing we had to do was sit down 
and have real conversations about why is it we’re not
meeting needs of these kids – they call that root cause
analysis, what’s in the way – and craft a plan using
actual student performance data, here’s what we know
now and here’s what we expect, and submitted that
application. And we’re pleased that was funded.

Q: In your opinion, did the additional resources that
were provided through the federal grant have anything
to do with the turnaround?

A: It had everything to do with the turnaround because
without that, we wouldn’t have been able to purchase
the – we have a lot of technology now the children are
using and are learning.

We wouldn’t have been able to do the professional
development to help teachers learn how to teach 
literacy, in particular. We wouldn’t be able to provide
that extended day for them. We wouldn’t be providing
a summer session for the children who need it. None of
those resources would be available.

(TR: p. 216, l. 21 – p. 222, l. 24) (Emphasis added) 

What did the District Court panel conclude from this
enlightening testimony? The panel stated:

“That students in these subgroups have the same 
capacity to learn and achieve, given adequate funding
and the right approach, is demonstrated by the evi-
dence advanced concerning the Emerson elementary
school in Kansas City, Kansas…” (Panel decision, pg. 21)

However, the panel acknowledged that “…no one saw
fit to specifically provide the actual Emerson school’s
before and after staffing patterns or program details…”
(Panel decision, pg. 30) Nor was there any mention in
the decision about how Emerson used its preexisting
state-funded at-risk dollars or capital outlay dollars.
Presumably, these dollars, which predate the infusion 
of additional federal dollars, should have been used for
many of the very things the federal infusion funded. 
If these very students weren’t an at-risk funding priority
before, what students were? 

The Court’s use of the Emerson example for the 
proposition that more funding is the reason Emerson
scores improved is as naïve as it is convenient. It is a
sad example of deciding what you want the answer to
be and fashioning a way to make the record seem to
support a preconceived opinion. In fact, what the Court

is suggesting is the notion that adequacy is satisfied by
simply giving the proverbial starving man a fish every
day, rather than teaching him to fish. The real lesson of
Emerson is to provide the proper motivation to help the
schools realize their deficiencies in delivering the 
educational product and move them toward correcting
those deficiencies such that they are not replicated
annually and across the state.

Before analyzing the true lesson from Dr. Lane’s
Emerson testimony, it is important to remind ourselves
that Emerson was not the only school to receive a 
federal School Improvement Grant (SIG) grant. As David
Dorsey, a senior education policy fellow with Kansas
Policy Institute, pointed out in January 2015, another
Kansas City, Kansas school, Northwest Middle School,
was also awarded a federal grant the same year.4

Northwest received more funds and had a similar 
student demographic breakdown as Emerson. In con-
trast to Emerson, Northwest experienced an overall
downward trend in student achievement despite more
federal funds being made available. While there may be
a variety of reasons for the difference, this is consistent
with study after study that finds that any claimed 
correlation between student improvement and funding
is nebulous at best.5

No, what the Emerson example does teach us is that
simply sending funds to the schools is no guarantee they
will know what to do with them or how to use them in
a way that is “reasonably calculated” to have students
meet standards. The shocking revelation in Dr. Lane’s
testimony is that, apparently, until the Department of
Education alerted them to the federal grant, no one
knew that 50% of the Emerson teachers had, (1) given
up hope for their students and, (2) acknowledged they
did not know how to teach them to read! For how
many prior years had this shocking fact been unknown
and unrecognized?

How much did it cost to sit down with the teachers and
have that conversation? If all their funds for professional
development had been spent, how had they been spent
if not to better understand their faculty and help them
develop as professional educators better able to teach
children? If there was no appreciation that the teachers
and principal had given up on their students, and did not
know how to teach them, what professional development
had they been given, if any? Was there any analysis by
anyone, superintendent, school board, Department of
Education, etc. of the at-risk program(s) utilized by
Emerson? Were there any requirements of the program
before implementation? Was there any analysis of
results or metrics for success? Repeating a question
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raised above, if these very students were not priorities
for the district’s at-risk funds from the State, which 
students were the priorities?

Were not all the things Dr. Lane said they did to earn 
the grant things they should have known or been doing
all along? What soaked up all the district’s spending 
priorities such that these students had been “left behind”?

Many answers lie in the fact that districts essentially get
sent a blank check of at-risk funds instead of having to
apply for a “competitive grant” of funds to achieve a
particular goal. The current state block grant program is
not a grant program in the sense that it mirrors a com-
petitive application process. It is a block appropriation.
A grant would look something like the SIG grant
described by Dr. Lane, where Emerson had to apply
and earn the grant based on their student population
and a promise of how the funds would be applied.

Any new school finance funding scheme must target
the population of students at risk of not meeting the
state’s statutory goals, as referenced by the Supreme
Court in 2014 and codified by the legislature that same
year. At-risk funds should have accountability measures
in place and should be distributed only after certifica-
tion of at-risk programs the schools intend to use. They
should be peer-reviewed programs with a proven track
record of documented success or be an innovative 
program that a school seeks permission to try based on
independent review with an understanding that the 
program holds great promise of success. Currently there
are virtually no standards for at-risk programs and the
lack of progress among groups of at-risk students clearly
shows. It should not take a federal grant application
process to expose deficiencies in current at-risk 
programs or teacher motivation or ability. 

There may be many such proven at-risk programs. I will
mention one about which I am very familiar. JAG-K
(Jobs for America’s Graduates – Kansas) is a non-profit
at-risk program that invests in students facing various
obstacles to success. Currently providing 62 programs
in 29 Kansas school districts, JAG-K takes on students
who are not on track to graduate from high school and
likely to be doomed to poverty and joblessness. After
being in Kansas for only the past 4 years, this program
has an exemplary graduation rate of 91% and more
than 84% of its students are successfully employed or
on a post-secondary path to employment. JAG-K also
has middle school programs. Programs like these are
where we need to be focusing resources to achieve the
outcomes the Legislature expects and which the Court
now uses as a measure of adequacy.

Any new funding scheme must put the responsibility
and accountability for having our students meet or
exceed our statutory standards squarely where it should
lie, with the education community as overseen by the
State Board of Education. At a minimum, any new law
should include a simple but effective provision to the
effect that “in any suit under Art. 6, Sec. 6 of the Kansas
Constitution alleging inadequate funding, there shall be
a presumption that funds appropriated by the state and
any funds that were the product of funding provisions
allowed by the state, were first applied to satisfy the
requirement that the implementation of funding be 
reasonably calculated to have every student meet or
exceed the standards set forth in statute.”

To the extent that there is a claim for inadequacy, the
burden should be on the schools to show that their first
funding priority was student-centric and not institution-
centric. Funding debates should never again be allowed
to center around what essential instructional program
or teacher to cut. Rather the focus should be on what
efficiencies can be achieved and/or which non-
instructional expenses can be eliminated. With this 
new funding presumption, the elimination of staff or
programming essential to meeting standards would be
tantamount to educational malpractice and should give
rise to a claim by parents on behalf of students against
the district. School finance litigation needs to end, but
if it is to continue, it should be about the right priorities
and aimed at the right parties. Rightly viewed, any
future litigation should hold the schools to account for
failing to deliver on their educational promises to
Kansas children and families. n
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